Offshore Wind
Regulatory Framework in Selected Countries:
India, Vietnam, and Taiwan

サマリー： 「インド,ベトナム,台湾の洋上風力」

インドは、全長7,500km以上の海岸線を有し、世界で4番目に高い風力発電設
備容量を有している。洋上風力開発は始まったばかりだが、政府は2022年ま
でに5GW、洋上風力発電で2030年までに30GWの容量追加を達成するという
意図を表明している。
ベトナムは、1秒当たり6メートルの平均風速で3,400キロメートルの沿岸線を有
し、風力発電プロジェクトを発展させる大きな可能性を秘めている。2019年3月
に世界銀行が発表したように、ベトナムにおける洋上風力発電の潜在能力は
309GWである。政府は風力発電につき、2025年までに2,000MW、2030年まで
に6,000MWに達する目標を掲げている。
台湾における、洋上風力プロジェクトは近時発展してきており、2017年8月に
発表された洋上風力促進プログラムでは、洋上風力だけで2025年までに3GW
とされていたが、2019年3月に改正された再生可能エネルギー開発法では、
再エネ全体で2025年までに27GW、洋上風力のみでは5.73GWを目標としてい
る。
本稿では、以上のようにアジアの中でも特に発展著しい、インド、ベトナム及
び台湾の洋上風力プロジェクト促進のための制度、許認可、オフテイクの問題
などにつき概説する。
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I. S
 tate and Future of Offshore Wind
Projects
A. Current state of offshore wind
development and projects
India has a 7500+ km long coastline 1 and
has the fourth highest installed capacity for
wind power in the world.2 That being said,
offshore wind development is at a very
nascent stage and the Government is
preparing to issue the tender for India’s
first offshore wind project which would
be established off the coast of the state
of Gujarat in Western India.3 However,
the fact that India’s very first foray in this
space is for a capacity of 1 GW and the
Government’s stated intent of achieving
capacity addition of 5 GW by 2022 and
30 GW by 20304 in offshore wind indicates
the heightened level of interest and
commitment by the Indian Government
in developing the Indian offshore wind
space. The Indian Government has to date,
released the National Offshore Wind Energy
Policy (Offshore Wind Policy) which sets out
the overall policy framework for

1
2
3

4
5
6
7
8
9

6

development of offshore wind5 and has also
released a draft of the offshore wind energy
lease rules (which is yet to be adopted)6
detailing the terms on which offshore leases
would be granted to offshore wind
developers.
India has closely partnered with key
European partners to benefit from their
expertise in the sector to enable it to rapidly
develop the same in India. For instance,
the Facilitating Offshore Wind in India
Project (FOWIND) initiative which is
focused on the identification of suitable
offshore zones in the states of Gujarat
and Tamil Nadu is being implemented
with funding support from the EU.7
Another project backed by the EU is the
first Offshore Wind Project of India which
has been launched to facilitate access to
European sector expertise and know-how to
facilitate India’s first offshore wind project.8
India has also entered into a bilateral
cooperation agreement with Denmark
which is particularly focused on developing
offshore wind capabilities in India.9

National Portal of India (Government of India), ‘India at a Glance’,< https://www.india.gov.in/india-glance/profile> accessed 30 January
2020
Priya Rawat, ‘Renewable Energy’, <https://www.investindia.gov.in/sector/renewable-energy> accessed 30 January 2020
National Institute of Wind Energy ‘Expression of Interest for 1000 MW Offshore Wind Farm in Gujarat’ (10 April 2018) <https://mnre.gov.
in/sites/default/files/webform/notices/EOI_for_Development_of_1000_MW_Offshore_Wind_Farm_in_Gujarat.pdf> accessed on 30
January 2020 and Ministry of New and Renewable Energy, Government of India, ‘Development of India’s first 1.0 GW Offshore wind
project off the coast of Gujarat’ (7 August 2018) <https://mnre.gov.in/sites/default/files/webform/notices/Indias-First-1.0-GW-Offshorewind-project-at-Gujarat.pdf> accessed on 30 January 2020
Press Information Bureau, Government of India (Ministry of New and Renewable Energy), ‘Year End Review 2018 – MNRE’ (10 December
2018) <https://pib.gov.in/newsite/PrintRelease.aspx?relid=186228> accessed on 30 January 2020
Ministry of New and Renewable Energy, Government of India ‘National Offshore Wind Energy Policy’ (1 October 2015) <https://mnre.gov.
in/file-manager/UserFiles/National-Offshore-Wind-Energy-Policy.pdf> accessed on 30 January 2020
Ministry of New and Renewable Energy, Government of India ‘Draft Offshore Wind Energy Lease Rules, 2019’ (25 January 2019) <https://
mnre.gov.in/sites/default/files/webform/notices/Draft %20Lease %20rule %20for %20stakeholders %20comments.pdf> accessed on 30
January 2020
Global Wind Energy Council, ‘FOWIND—Facilitating Offshore Wind in India’, https://gwec.net/about-winds/fowind/ accessed on 30 January
2020
First Offshore Wind Project of India < https://www.fowpi.in/ > accessed on 30 January 2020
Press Information Bureau, Government of India (Cabinet), ‘Cabinet approves Cooperation Agreement between India and Denmark in the
field of Renewable Energy with focus on Offshore Wind Energy’ (15 April 2019) < https://pib.gov.in/Pressreleaseshare.aspx?PRID=1570597
> accessed on 30 January 2020
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B. Scheme in relation to exclusivity to
construct, own and operate a project,
as well as to receive feed in revenues
The Offshore Wind Policy envisages
development of offshore wind capacity
in India through an open international
competitive bidding (ICB) process.
The National Institute of Wind Energy
(NIWE) is the nodal agency tasked under the
Offshore Wind Policy to seek proposals for
development of offshore wind power projects
in the identified blocks under ICB. The
Offshore Wind Policy provides that following
the award of the project, the project
developer would enter into a PPA with the
offtaker identified in the bid documents and
would also enter into a lease agreement with
respect to the seabed lease required for the
project with NIWE.10
In case of projects which are competitively
bid out (such as offshore wind projects), note
that Section 63 of the Electricity Act, 2003
(Electricity Act) clearly indicates that the
tariff determined through the transparent
bid process would be adopted by the
appropriate commission.
C. Incentives for investments
While various states under their respective
renewable power policies have emerged with
different options to promote development of
renewable power, broadly, the following
incentives are available:
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1. Electricity Duty Exemptions: Common
among state policies are exemptions for wind
power projects from levy of electricity duty.
2. Must-run Status: The Central Electricity
Regulatory Commission (Indian Electricity
Grid Code) Regulations, 2010 (as amended)
prescribes the relevant Load Despatch
Centre shall make all efforts to ensure
evacuation (that is, the feeding the
electricity generated from a project into the
transmission network) of wind and solar
power on a ‘must run’ basis (other than for
reasons of grid security or safety of
equipment or personnel or other such
conditions) and if such backing down
occurs, the developer is required
to be compensated.11
3. Land Use: From the perspective
of any onshore land requirements,
note that some state policies contain
provisions assuring deemed conversion of
land (which may be agricultural) for
non-agricultural use upon payment of
conversion charges, if the land being
acquired is for a grid connected renewable
project.
4. Renewable Purchase Obligation: State
Electricity Regulatory Commissions
(SERCs) across states have introduced
regulations imposing requirement on
distribution licencees to mandatorily
offtake a specified percentage of total
power from renewable sources.

10 Supra Note- 5
11 Ministry of Power, Government of India, Guidelines for Tariff Based Competitive Bidding Process for Procurement of Power from Grid
Connected Wind Power Projects (8 December 2017)
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5. Measures under Offshore Wind Policy:
The Offshore Wind Policy assures
developers of coordination support from
NIWE for facilitation of approvals.
Further, the policy indicates that all fiscal
and financial benefits available for
onshore wind projects would also extend
to cover offshore wind projects. The policy
also indicates that the Indian Government
may promote bundling of power generated
offshore with conventional power subject
to availability of unallocated conventional
power with a view on reducing cost of
power.12
D. Expectations as to future
developments in the market
until 2030 and beyond
As indicated above, while the offshore
wind sector is currently at a nascent stage
in India, the Government is targeting
capacity addition of 5 GW by 2022 and
30 GW by 2030 in offshore wind sector
and to date, is undertaking various
policy initiatives as are detailed above.
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II. Public Law and
Regulatory Permits
A. Regulatory Framework
The electricity sector in India in general falls
within the regulatory ambit of the Electricity
Act and the rules and regulations notified
thereunder. While the Ministry of Power,
Government of India (MOP) is generally
responsible for the development of the
electricity sector in India,13 matters relating
to new and renewable sources of energy are
guided by the Ministry of New & Renewable
Energy (MNRE) which is the Indian
Government’s nodal ministry dedicated
to the development of renewable energy
in India, including offshore wind.14 The
Government of India, through MNRE,
frames policies and schemes for promoting
electricity generation through renewable
energy sources which include wind, solar,
biomass, bagasse cogeneration and urban
and industrial waste, among others.
An overview of other key sector regulators
for electricity in India is set out below:
1. C
 entral Electricity Authority (CEA)
is an authority established pursuant
to the Electricity Act. The Electricity Act
identifies the role and responsibilities of
CEA as covering policy advice to the Indian
Government with respect to the electricity
sector, preparation of plans for
development of the electricity system and

12 Supra Note-5
13 Ministry of Power, Government of India, ‘Responsibilities’ < https://powermin.nic.in/en/content/responsibilities> accessed on 30 January
2020
14 Ministry of New and Renewable Energy, Government of India, ‘History / Background’ < https://mnre.gov.in/history-background> accessed
on 30 January 2020
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coordination with planning agencies to
optimise resource utilisation with a view
on providing reliable and affordable power
to consumers, identification of standards
for construction of plants and
transmission lines and connectivity to the
grid, safety requirements and grid
standards as well as setting out the
conditions for metering.15 The CEA is also
tasked with supporting the MOP for
implementation of schemes and initiatives
for enhancing the electricity system.
2. E
 lectricity Regulatory Commissions have
been established to regulate tariff,
transmission of electricity and to grant
licences in relation to transmission. These
commissions are also responsible for
advising the Indian Government
in terms of electricity and tariff policy
formulation. The Central Electricity
Regulatory Commission (CERC) is
established at a federal level and governs
the inter-state supply and transmission of
power while at each state; there are SERCs
whose roles are limited to the above
functions with respect to supply and
transmission of power within the relevant
state. Decisions of the Electricity
Regulatory Commissions may be appealed
before the Appellate Authority for
Electricity (APTEL) which, in addition to
such appellate authority, is also vested
with powers of original jurisdiction
to consider petitions and to issue
directions to the relevant Electricity
Regulatory Commissions.16
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3. T
 ransmission utilities have been
established at federal and state level. The
Central Transmission Utility (CTU) is
responsible for transmission of electricity
through the inter-state transmission
system and to plan and coordinate in
relation to the inter-state transmission
system with the State Transmission
Utilities (STUs), the Government of India,
state governments and generating
companies. STUs are responsible for
undertaking electricity transmission
within the relevant state and to undertake
planning and coordination of functions at
an intra-state level. Load Despatch
Centres are responsible for the scheduling
and despatch of electricity.
4. The National Load Dispatch Centre has
been established under the Electricity Act
to undertake scheduling and despatch
among Regional Load Despatch Centres.
Regional Load Despatch Centres have
been established with a view on ensuing
regional power system integration for
regions identified by the Indian
Government, while the State Load
Despatch Centres have been organised at
state-level to ensure integrated operations
of the power system at state-level.17

15 Section 73, Electricity Act
16 Ministry of Power, Government of India, ‘Statutory Bodies’, <https://powermin.nic.in/en/statutory-bodies> accessed on 30 January 2020
17 Id.
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5. The Forum of Regulators has been
established by a notification issued under
the Electricity Act18 and is comprised of
the chairpersons of the CERC and the
SERCs, with the primary role of analysing
the tariff and other orders issued by the
CERC and the SERCs to compile data and
highlight efficiency improvements by
utilities, harmonising regulation of the
power sector in India and ensuring
information sharing and research to
promote the efficiency, economy and
competition in the Indian power sphere.
6. Distribution licencees under the
Electricity Act are required to establish a
grievance redressal forum to address
issues faced by consumers and nonredressal issues are to be addressed by a
statutory ombudsman who is designated
by the relevant SERC.
In addition to the above, the NIWE
has been established by the MNRE
as a research and development agency
focussing on the wind energy sector
in India.19 The Offshore Wind Policy
designates the NIWE as the nodal agency for
development of offshore wind energy in
India which would seek proposals for
development of offshore projects through
ICB route, enter into contracts with project
developers, collect lease with respect to
offshore blocks allocated to developers,
undertaking and coordinating research,
assessment and surveys in the EEZ and
demarcating offshore blocks.
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Further, other regulators relevant from
the perspective of offshore wind power
development include the Ministry of
Environment, Forests and Climate Change
(MOEFCC)—which administers laws
in relation to the environment and its
protection and the Ministry of Home
Affairs and Ministry of Defence—
both relevant from the perspective
of security clearances.
In terms of the regulatory framework,
as indicated above, the principal statute
governing electricity in India is the
Electricity Act. Generation of electricity,
including from renewable sources, is
a de-licenced activity. The Electricity
Act provides a statutory framework for
promotion of generation of electricity
from renewable sources. The SERCs
across various states in India have
imposed obligations on distribution
licencees within the relevant state to
ensure that a certain percentage of
power has to be mandatorily sourced
from renewable sources.
Additionally, several states with potential for
development of wind energy have emerged
with state-level policies to promote
development of renewable energy (including
wind energy) which offers various
exemptions and incentives to boost the
development of renewable power. In terms
of tariff regulation, as indicated in our
response above, given that the Offshore
Wind Policy envisages the award

18 Notification dated 16th February 2005 issued pursuant to Section 166(2) of the Electricity Act
19 National Institute of Wind Energy, Ministry of New and Renewable Energy, Government of India, ‘About NIWE’ < https://niwe.res.in/about.
php > accessed on 30 January 2020
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of offshore wind projects through ICB
mechanism, tariff determined through such
transparent ICB process would be adopted
by the Electricity Regulatory Commission for
such projects in terms of Section 63
of the Electricity Act.
B. Regulatory permits required
for the construction and operation
of the offshore wind farm and
the onshore grid connection
The Offshore Wind Policy identifies the
following key clearances and no objection
certificates which would be required for
the construction and operation of the OWF.
The difference between ‘clearance’ and ‘no
objection certificate’ as articulated in the
Offshore Wind Policy is that activity cannot
be taken up in the absence of a ‘clearance’
however in case of a ‘no objection
certificates’, the same would be deemed
to have been granted upon expiry
of a stipulated timeframe.
1. E
 nvironment impact assessment
and coastal regulatory zone clearances to
be obtained from the Ministry
of Environment, Forests and
Climate Change;
 learances for defence and security
2. C
aspects to be obtained from the Ministry
of Defence;
3. C
 learance for development of projects
within India’s maritime zone to be
obtained from the Ministry of External
Affairs;
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4. Clearance for employment of foreign
nationals in offshore wind projects to be
obtained from the Ministry of Home
Affairs;
5. Approval for construction if such
contraction is near aviation/radar/
aerodrome facilities to be obtained from
Ministry of Civil Aviation;
6. In the event the installation is proposed in
existing oil & natural gas blocks,
then a clearance is required from the
Ministry of Petroleum & Natural Gas. For
other locations, a ‘no objection certificate’
is required.
7. Clearance required from Ministry
of Shipping for projects located near major
ports. Further a no-objection certificate
would be required for operating away from
shipping lanes;
8. Clearance to be obtained from the
Department of Space from security
perspective with respect to installations of
the Department and for ensuring
observance of minimum safety distance
from such installations;
9. No objection certificate to be
obtained from the Department
of Telecommunication to operate outside
of the subsea communication cable zones;
and
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10. N
 o objection certificate to be obtained
from the Ministry of Mines to operate
outside mining zones.
In addition to the above, note that
other approvals which would typically
be applicable to renewable power developers
would be applicable to developers of offshore
wind projects. These would include licences
to operate a factory and approval of factory
plans in terms of the Factories Act, 1948
(which is a labour and work conditions and
safety-related statute), registration as
principal employer under the Contract
Labour (Regulation and Abolition) Act, 1970
(which applies to engagement of contract
workers including through contractors),
approval from the Chief Inspector to
the Government (in terms of the testing
and safety of the equipment installed),
evacuation/connectivity approvals,
registration under the Building and
Other Construction Workers (Regulation
of Employment and Conditions of Service)
Act 1996 (applicable to establishments
engaging construction or building workers—
further there is an associated legislation
in terms of which employers are required
to contribute cess (which is a type of tax
levied and earmarked for a specified
purpose) based on the construction cost
to the labour welfare fund).
Insofar as pollution control clearances are
concerned, note that a notification of the
Central Pollution Control Board currently
identifies wind energy as a ‘non-polluting’ or
‘white category’ industry for which no
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consent to establish or operate is required
(as is required for other industries) under
the Air (Prevention and Control of Pollution)
Act, 1981 and the Water (Prevention and
Control of Pollution Act), 1974.20However,
given that the process of establishment of
offshore wind projects would be different
from the process of establishment of onshore
wind farms, it appears that the Central
Pollution Control Board at the time of
notification may have only contemplated
onshore wind projects (although there is no
guidance in its notification in this regard).
C. Permitting process
The authorities identified in the response
above are the issuing authorities for the
approvals identified in the Offshore Wind
Policy. The Offshore Wind Policy also
indicates that the Ministry of New and
Renewable Energy would come out
with a clear time schedule for approvals
and clearances to facilitate developers—
however, it has not yet been issued.
The framework set out in the Offshore
Wind Policy is that Stage I or ‘in principle’
clearances would be obtained by NIWE from
the Ministry of Defence, Ministry
of Home Affairs, Ministry of External Affairs,
Ministry of Environment, Forests and
Climate Change and the Department of
Space prior to notification of blocks
for ICB process. However, post-allocation,
developers would have to pursue formal
clearances from the concerned authorities,
although NIWE would act as an overall
coordination agency to facilitate the process
with respect to the approvals identified

20 Central Pollution Control Board, Ministry of Environment, Forest and Climate Change, Circular dated 7 March 2016
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in II.B. 1–10 of our above response.
The process for obtaining the approvals
differs based on the approval required
and the statute in terms of which such
approval is required. The approvals would be
binding on issuance, but are valid only
so long as the conditions specified in such
approvals are being adhered to by the
developer. ‘In principle’ clearances would
of course be conditioned on grant of final
approvals at the appropriate stage of the
project. Certain approvals are granted with
fixed validity periods and would have to be
renewed from time to time while others
are conditioned on certain activities
commencing or being completed within
a specified timeframe, failing which
the approval would lapse.

Hogan Lovells
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D. Timeframe for the realisation
of the project
While the bid documents for India’s first
offshore wind project have not yet been
released, note that generally bidders
who have been awarded with concessions for
development of offshore wind power
projects, would likely, as is the case for
other power projects) be required to
complete identified conditions precedent
within prescribed timeframes and also in
terms of project progress and completion be
required to meet certain specified
milestones. Details of this would become
clearer once the bid documents are released.
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III. Offtake issues
A. Offtake, remuneration and tariff
scheme
While the template of the PPA for offshore
wind has not been released and India is
at this stage still in the process of tendering
the first project of this nature, note that PPAs
would typically be long-term tie ups for
supply of power, and power producers would
be able to recover a tariff for the supplied
power based on the tariff determined
through the ICB process. In the event of
shortfall in offtake, there would generally be
a scheme for generation compensation in the
PPAs. However, this would be subject to
certain exclusions such as grid security,
equipment and personnel safety etc.
B. Consequences of a project delay
While the template of the PPA for offshore
wind has not been released and India is at
this stage still in the process of tendering
the first project of this nature, generally,
PPAs executed with government offtakers
(such as agencies of the Government or
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Government distribution utilities) provide
for a levy of liquidated damages on the
developer in case of project commissioning
delays, except for delays caused by offtakerdefault or force majeure conditions.
Liquidated damages would also be levied in
case certain conditions/milestones are not
met as per the timelines prescribed
in the PPA.
The offtaker would have the right to invoke
the performance security furnished by
the developer to the offtaker under the PPA
to realise any liquidated damages. If delay
persists beyond a certain timeframe specified
in the PPA, the offtaker can terminate the
agreement.
C. Examples of actual and future
tariffs
As indicated above, the Offshore Wind Policy
contemplates tariff determination pursuant
to bid process and in terms of Section 63 of
the Electricity Act, the tariff discovered
through transparent and competitive bid
would be applicable for the relevant project.
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IV. Grid and Grid Connection
A. Legal framework for the connection
to the onshore grid and the
establishment of the grid connection
In terms of the Offshore Wind Policy,
the CTU and/or STUR would be responsible
for undertaking onshore evacuation of
electricity and connection to the electricity
grid. The Offshore Wind Policy also indicates
that the concerned transmission utility/state
government may facilitate allocation of land
onshore proximate to the wind farm site “…
to enable establishments of substations to
evacuate power generated from OWFs.”21
However, the policy is not clear as to the
entity responsible for the construction of the
substation and the allocation of costs in
respect of the same. In the onshore
construct, typically, the responsibility of the
developer is to obtain connectivity with the
transmission system up to the designated
substation at its own cost and to bear the
entire cost of transmission from the project
to the interconnection point. In case of a
pooling substation, losses in transmission
line are apportioned among developers
sharing such pooling arrangement as per
their generation.
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B. Consequences of delays and
disruptions of the grid connection
system
Wind power projects are accorded
‘must run’ status and as such are to be
compensated by the offtaker in case
of any back down of generation requested
by the offtaker or load despatch centre.22
Such compensation would not only be
payable if the back-down has been requested
on account of considerations
of grid security or safety of equipment
and personnel or such other extraneous
conditions. The exclusions from generation
compensation would be articulated in the bid
documents and the PPAs.

21 Supra Note- 5
22 Ministry of Power, Government of India, Guidelines for Tariff Based Competitive Bidding Process for Procurement of Power from Grid
Connected Wind Power Projects (8 December 2017)
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C. Onshore grid congestions,
prioritisation of renewable
energy resources and
compensation mechanisms
As indicated above, wind power projects
have been accorded ‘must run’ status
and as such would be prioritised over
conventional power. Additionally, various
State Electricity Regulatory Commissions
have specified renewable purchase
obligations (RPO) on distribution utilities
stipulating that a minimum percentage
of total consumption should be derived from
renewable sources. However, note
that there is no priority allocation inter se
various renewable power options and
as such it is possible for the RPO
requirements to be fulfilled through
purchase of potentially cheaper sources such
as solar or onshore wind. That being said,
note our responses above on the scheme for
generation compensation in case of backdown and the exclusions
to the same.
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V. Real Estate
A. Rights over land to be secured
With respect to offshore/seabed rights,
the Ministry of New and Renewable Energy
has released its draft rules for offshore
wind energy leases but the same is yet to be
finalised and notified.23 Broadly, the draft
rules provide for lease of areas within the
EEZ of India to developers who have been
awarded offshore projects through the ICB
process. Areas under lease as per the draft
released would range from 100-500 km² and
the lease period would be five years
for planning and exploring activities and
30 years for establishment of offshore wind
power projects, which may be extended
on renewal of the lease for five years at
a time with due approval of the Indian
Government. While the draft indicates
that no royalties would be applicable for
the development of offshore wind projects,
an annual lease fee at INR 10,000 per km²
would have to be paid for the duration of the
lease. Further, a deposit of INR 100,000
per MW would also have to be paid in case of
offshore wind energy projects and INR 1000
per MW for prospecting activities.24
As indicated, the above is based on the
draft rules released which may be subject
to change based on stakeholder comments.
The Offshore Wind Policy is not clear as
to the scope of land acquisition or rights that
would have to be secured by developers
on onshore or nearshore land. As indicated
in IV.A. above, the Offshore Wind Policy

23 Supra Note- 6
24 Id
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indicates that the concerned STU/state
government may facilitate onshore land
allocation to enable establishment of
substations. However, the policy does not
spell out which entity would construct
the substation and the cost allocation for
the same and clarity on this may emerge
as the policy framework evolves.
Developers typically would have to arrange
for right of way access for the transmission
infrastructure up to the interconnection
point at their own cost. The complexity
in arranging for this would depend to
a large extent on the nature of land over
which such access is required—for instance,
if any land is designated as eco-sensitive
or forest land or tribal land etc.
B. Costs and risk of legal challenges
The main challenge is to typically secure
the right of way access and the delays
that may result on account of delays in grant
of right of way access. Once right of way
access has been arranged and documented
with requisite fees having been paid, it is not
common for right of way to be withdrawn
or disrupted during the term of operation.
Insofar as offshore leases are concerned,
given that the lease would be granted by
the Government pursuant to a clearly
defined regulatory framework, risks during
term of operation that would hamper
operation are fairly unlikely—although, as
described in VI. below, proceedings
challenging validity of disruption of fishing
grounds if any or the compensation paid out
may be possible at the initial stages.

VI. Other
The Offshore Wind Policy specifies that
project developers are required to avoid
adverse impact to fishing grounds and
ensure minimal impact on the livelihood
of fishing communities in the area. If fishing
grounds are being disrupted, then the
developer is required to compensate the
affected communities in line with
Government policies relating to
rehabilitation and resettlement. Note in this
regard that in the event governmental action
to facilitate OWF development results in
fishing rights being disrupted; affected
fishing communities may be able to seek
constitutional recourse to protect their right
to freedom of profession and right to life
under Articles 19-21 of the Indian
Constitution.
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I. S
 tate and Future of Offshore Wind
Projects
The Taiwan government’s policy regarding
offshore wind has been evolving in recent
years. In February 2012, the government
announced the Thousand Turbines
Programme (the Programme; 千架海陸風力
機計畫) which sets to develop 4 GW of
offshore wind power by 2030. Under the
Programme, the development of offshore
wind power is divided into three phases, with
a total target of 10 GW.
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The development goal beyond 2025 is not
officially announced yet. The MOEA has
revealed that another 5 GW of capacity may
be allocated between 2026 and 2030, each
year allocating 1 GW. It is expected that the
capacity would be allocated by price bidding
instead of by selection process with a fixed
FiT price.

Later, the Four-Year Offshore Wind
Promotion Programme (風力發電4年推動計
畫) was announced in August 2017 and the
policy goal for offshore wind development
became 3 GW by 2025 while the three-phase
development scheme remained.
According to the Renewable Energy
Development Act (RED Act; 再生能源發展條
例) last amended in May 2019, the targeted
total renewable energy capacity by 2025 has
been lifted from 10 GW to 27 GW.
Thereafter, the Ministry of Economic Affairs
(MOEA) announced the development
objectives for renewable energy, the
percentage of each category of renewable
energy and the development plan and
proposal thereof up to 2025. With respect to
offshore wind, the cumulative capacity is
targeted to reach 2.67 GW by 2020 and
5.73 GW by 2025.1

1

Announcement of the MOEA (No. Jing-Neng-Tze_10804603910) dated 9 September 2019.10804603910
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II. The Offshore Wind Promotion
System
Phase I of the Programme was implemented
in 2012 where the MOEA approved three
demonstration projects as the pilot projects
of OWF development. However, as of today,
only one demonstration project, i.e.,
Formosa I Project, achieved commercial
operation of two pilot units (8 MW) (Phase I)
in April 2017 and the remaining part of the
wind farm (120 MW) (Phase II) on
December 27, 2019.
To implement the aforesaid Phase II of the
Programme, the Bureau of Energy (BOE)
promulgated the Guidelines for Reservation
of Offshore Wind Power Generation Site
(Site Guidelines; 離岸風力發電規劃場址申請
作業要點) in July 2015 to govern the OWF
site planning. The BOE identified 36
potential zones suitable for offshore wind
project development near the west coast of
Taiwan for site application.
In addition, in early 2018, the MOEA
released the Directions for Allocating
Installed Capacity of Offshore Wind
Potential Zones (Allocation Directions; 離岸
風電規劃場址容量分配作業要點) which
introduced a selection and a bidding
mechanism for the allocation of 5.5 GW of
grid capacity. In April 2018, the MOEA
awarded approximately 3.8 GW of grid
capacity through the selection process, and
awarded approximately 1.7 GW through a
tariff bidding process in June 2018.
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The Phase III of the Programme is yet to be
announced. According to public information,
the BOE is expected to release the rules for
the Phase III developmental round for
offshore wind in the beginning of 2020.
With respect to the key regulations, it should
be noted that electricity generation business
is a regulated business in Taiwan. Special
permits/approvals issued by the MOEA/
BOE pursuant to the Electricity Business Act
(EB Act; 電業法) and/or the RED Act are
required for incorporation, construction and
operation of a power generation enterprise.
The Electricity Business Registration
Regulations (EBRR; 電業登記規則),
promulgated pursuant to the EB Act, governs
the formation and permitting procedures for
electricity enterprises. In addition, the
Regulations Governing the Installation of
Renewable Energy Power Generation
Equipment (Installation Regulations; 再生能
源設備設置管理辦法) promulgated pursuant
to the RED Act governs the installation of
renewable energy facilities.
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III. P
 ublic Law and Regulatory
Permits
A. Spatial planning at sea
Under the Site Guidelines, the BOE
designated 36 potential suitable sites for
OWF development for the Phase II of the
Program. All the applicants that participated
in the selection and bidding processes for
grid allocation should have obtained the
BOE’s acknowledgement of receipt of the site
application (Site Recordation). An applicant
is required to obtain a conclusion by the
committee responsible for reviewing the
environmental impact assessment (EIA
Approval) by 31 December 2017, and obtain
an Establishment Permit (EP) by 31
December 2019. After obtaining the EIA
Approval, the applicant will be entitled to
apply for an establishment permit
recordation (EP Recordation) with the
MOEA, and, with the EP Recordation, the
project company will enjoy exclusive
development right over the site. In the event
that there are multiple applicants for the
same site, only the applicant who first
obtains a positive or conditional EIA
Approval can secure an effective EP
Recordation.
Nevertheless, the rules for the Phase III of
the Programme have yet been announced by
the MOEA. Taking reference from the rules
under Phase II, it is likely that the MOEA
may identify potential sites (including those
not developed under the Phase II) and also
allow the developers to propose other sites.
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B. Regulatory permits required for the
construction and operation of the
offshore wind farm and the onshore
grid connection
 he offshore wind farm
1. T
The EBRR details the rules and procedures
regarding the key electricity business
permits and licences in Taiwan.
Developing an offshore wind project in
Taiwan involves the following five key
permits and authorisations (in
chronological order):
a) the issuance of an EIA Approval;
b) the issuance of an EP;
c) the issuance of a Recordation Approval;
d) the issuance of a Construction Permit;
and
e) the issuance of an Electricity Business
Licence.
2. T
 he onshore grid connection
Key procedural requirements for onshore
grid connection include the following key
authorisations (in chronological order):
a) letter of synchronisation evaluation;
b) preliminary synchronisation
negotiation;
c) detailed synchronisation negotiation;
and
d) execution of thePPA.
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	In addition, for the OWF project
developers who were awarded the grid
capacity in Phase II of the Programme, the
developers are required to enter into grid
allocation contracts (each a GAC) with the
MOEA.
C. Permitting process
There are a number of key regulatory
authorities governing renewable energy
project development. The MOEA and the
BOE under the MOEA are the primary
regulatory authorities in charge of the
electricity industry and the renewable energy
generation industry. The BOE is responsible
for setting the policies for electricity
businesses and the power prices, enacting
technical regulations and supervising the
administration of electricity facilities. In
addition to the BOE, renewable power
projects are subject to regulation by certain
central and/or local authorities, such as the
Environmental Protection Administration
(EPA) and the National Property
Administration (NPA), in relation to matters
such as environmental protection and use of
state-owned land.
The major procedures for applying for the
key permits are summarised as follows:
1. E
 IA Approval: the OWF developer should
submit a draft, full-scale EIA report
(including technical studies and
consultations with key stakeholders) to the
review committee convened by the EPA,
and the report has to pass several stages of
review meetings.
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 P: the OWF developer should submit an
2. E
establishment proposal, including
financial plan, EIA Approval, local
government’s approval, consent for the
use of land for the power plant and
consent letters from other relevant
government authorities, for example, from
the fishing or mining authorities, to the
MOEA.
3. R
 ecordation Approval: a copy of the EP is
required to obtain the Recordation
Approval from the MOEA.
4. Construction Permit: the OWF developer
should provide supporting documents and
permits to the BOE, including, among
others, a construction plan, preliminary
drawings and specifications, and the
approval for the use of the offshore land.
5. Electricity Business Licence: issuance of
the Electricity Business Licence by the
BOE requires a number of documents,
including completion of submarine cables,
and proof of self-owned capital.
As to the required consent for the gird
connection mentioned in section 2.2(b),
Taiwan Power Company (Taipower), a
state-owned company as elaborated below, is
the entity conducting the review and issuing
the consent letters. According to Article 8 of
the Installation Regulations, in terms of
OWF projects, a PPA must be executed
within six months of the Recordation
Approval being obtained.
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IV. Offtake issues
A. Offtake, remuneration and tariff
scheme
The offtaker for OWF projects in Taiwan is
Taipower, which is a state-owned company
under the administration of the MOEA.
Renewable energy generators may enter into
a PPA for offshore wind projects with
Taipower with a guaranteed term of 20
years.
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power to Taipower at the price it offered in
the bidding process.
Thanks to the latest amendment to the EB
Act on 26 January 2017, OWF projects may
also sell the power directly to the private
end-users through wheeling arrangement or
their own transmission lines. In 2019,
several tech giants, including Google and
Apple, publicly vowed to purchase renewable
energy in Taiwan to fulfil their commitment
to operate their businesses on green energy.

According to the RED Act, Taipower is
obliged to connect and purchase power
generated by renewable energy facilities at
the FiT applicable to the year in which the
PPA is executed. FiT in Taiwan is
determined, reviewed and adjusted annually
by the review committee convened by the
MOEA, which comprises relevant
governmental agencies, scholars and experts
as required by law. The factors that would be
taken into consideration include relevant
costs and other parameters such as the
average installation cost, service life,
operation and maintenance fees, annual
electricity generation capacity, the fisheries
compensation, costs of maintenance and
decommissioning, and whether the facilities
are installed in remote areas, etc.

B. Consequences of a project delay
Under the template PPA of Taipower
(“Template PPA”), there is no specific
commercial operation date or any provision
explicitly dealing with the delay of
completion of the OWF project. Moreover,
there is no minimum generation
requirement under the Template PPA.
However, as mentioned above, the FiT is
decreasing year by year, and the current rule
provides that the FiT is fixed based on the
year in which the PPA is executed. Hence,
other than delay of the execution of the PPA
which could lead to lower FiT rate, there
should generally be no liabilities or negative
consequences under the offtake regime.

Under the Phase II of the Programme, for the
OWF projects which are awarded grid
capacity in the selection process, Taipower
will offtake the power generation thereby at
the FiT rate applicable to the year of
execution of the PPA. As for the OWF
projects which are awarded grid capacity in
the bidding process, they may only sell

However, according to the FiT applicable for
2020 announced by the MOEA on 31
December 2019, the FiT for OWF projects is
subject to the GAC. Under the GAC, if a
project company delays in achieving certain
milestones, for each month of delay, a
percentage of performance bond may be
deducted as damages. In addition, if the
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accumulated delay in achieving any of the
required synchronization milestones reaches
12 months or 60 % of the performance bond
has already been deducted, the FiT for a
period equivalent to the delay period in
excess of said 12 months or 60 % of the
performance bond (“Excessive Delay
Period”) should be the lower of (a) the
avoided costs; or (b) the FiT applicable to the
year when the PPA is executed by the project
company, and should be included as part of
the 20-year term of the PPA with the
Excessive Delay Period being counted
toward the expiry of the PPA. Hence,

although there should generally be no
liabilities or negative consequences in terms
of the delay of completion of OWF projects
under the Template PPA, technically, an
OWF project company’s delay in meeting
certain milestones under the GAC would
affect the revenue that it will generate under
the Template PPA down the road. Please also
refer to Section 4.3 below.
C. Examples of actual
and future tariffs
The FiT applicable to OWF projects
in the recent three years is as follow:

FiT (NTD per kWh)
FiT Base

2020

2019

2018

2017

Fixed FiT for 20 years

5.0946

5.5160

5.8498

6.0437

For the first
10 years

5.8015

6.2795

7.1177

7.4034

3.8227

4.1422

3.5685

3.5948

Two-phase FiT
For the last 10 years
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OWF developers have the option of a fixed
20-year electricity tariff or a step-down rate
with a higher tariff for the first 10 years and a
lower tariff for the second 10 years. In
addition, for FiT applicable to 2020, the
MOEA set down tiered production caps on
the 2020 FiT which are summarized as
follows:
1. 1 00 % of FiT for production below 4,200
annual full-load hours;
2. 7
 5 % of FiT (i.e., NTD 3.8210 per kWh
based on the fixed FiT) for production
from 4,200 to 4,500 annual full-load
hours; and
3. 5
 0 % of FiT (i.e., NTD 2.5473 per kWh
based on the fixed FiT) for production
above 4,500 annual full-load hours.
The FiT variation in recent years shows that
the FiT for OWF projects continues to
decrease. To our understanding, such
downward trend is due to reasons such as
the advance of technologies and the
influence of a lower bidding price. Also,
another reason was reported to be the
public’s concern that the FiT was set too high
that the developer’s receive undue profits.
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V. Grid and Grid Connection
A. Planning and construction of the
grid connection system
According to Article 46 of the EB Act, the
power transmission and distribution
enterprise shall plan, build and maintain the
power grids across the country. Also,
pursuant to Article 31 of the EB Act, the
power transmission and distribution
enterprise shall inspect and maintain its
facilities regularly. As the sole state-owned
transmission/distribution system operator
in Taiwan, Taipower has the responsibility to
plan and construct the grid.
On the other hand, pursuant to Article 8 of
the RED Act, the developer who installs the
renewable energy power generation facility
is responsible for constructing and
maintaining the circuits connecting its
facility to the grid.
B. Responsibility for the cost of the
grid connection system
Although it is Taipower that bears the
obligation to maintain the grid, under Article
8 of the RED Act and Section 9.3 of the
Template PPA, Taipower may require the
renewable energy developers to share a
portion of the costs of grid enhancement
associated with the synchronisation of
renewable energy facility. The allocation of
the grid enhancement cost is subject to the
MOEA’s approval and may be, if necessary,
reviewed by the MOEA’s review committee
composed of relevant experts. However, the
grid enhancement cost to be borne by OWF
project developers, as proposed by Taipower,
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has not yet been settled with the developers
at the moment.
With respect to constructing and
maintaining the circuits connecting the
developer’s facility to the grid, the renewable
energy developer shall bear the costs
incurred.
C. Consequences of delays and
disruptions of the grid connection
system
As explained above, under the current rules
(i.e., Phase II of the Program), the OWF
projects which are awarded grid capacity in
the selection and bidding processes have the
obligation to complete construction and start
commercial operation by the date specified
in the GAC. In the event of a grid connection
delay caused by Taipower, the project
company may argue that the delay is caused
by an event not attributable to the project
company, thus it is not liable for the delay in
performing its obligation pursuant to the
Taiwan Civil Code. Also, the project company
is entitled to request an extension of the
deadline for up to six months per force
majeure event pursuant to the GAC.
D. Onshore grid congestions,
prioritisation of renewable energy
resources and compensation
mechanisms
Under the Template PPA, Taipower is
entitled to reduce the operating load when
Taipower needs to perform safety
dispatching or, in case of power failure
during a task, the power system experiences
accidents, or the need for repair and
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inspection of Taipower’s and the project
company’s equipment. Under the Template
PPA, the project company may not request
compensation from Taipower for any
consequential reduction in the sale of
electricity as such. Although there is no
exhaustive list of the circumstance entitling
Taipower to reduce the operating load, a
reasonable interpretation would be that
Taipower does not have the right to
arbitrarily curtail the project on any grounds
that are irrelevant to safety or similar
concerns.
Also, the curtailment risk can be mitigated
since Taipower should prioritise the grid
connection and despatch of renewable
energy according to Articles 8 and 18 of the
EB Act. While these provisions do not specify
the priority among the various types of
renewable energy, they serve as a solid basis
for the project company to mitigate the
curtailment risk.
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VI. Real Estate
A. Rights over land to be secured
In general, for developing and operating an
OWF project, the project company is
required to acquire the rights to use the real
estate in respect of the site of the project,
submarine cables, onshore transmission
cables, substation and/or harbour land/
facilities required for the construction and/
or O&M activities.

Land

Related Facilities

Project Site
Use of
Offshore
Land

If state-owned land is involved, in practice,
the project company will need to obtain a
permit from or enter into a lease agreement
with the relevant agencies that are in charge
of the management of such land. If the land
required for the project is owned by private
parties, the usual practice is for the parties to
enter into a lease or purchase agreement
with the private landlords/landowners.
For the real estate rights, the following key
permits and approvals are commonly seen in
practice for OWF projects in Taiwan:

Key Permit/Agreement
Approval for preliminary use of offshore land
issued by the NPA.
Permit for use of offshore land issued by the NPA.

Submarine
Cables

Transmission
Cables
Use of
Onshore
Land
Substation

Harbor Facilities

Approval for the course survey of laying submarine
cables issued by the Ministry of Interior (MOI).
Permit for laying submarine cables issued by the
MOI.
Depending on the owner of the land (private or
public entity), permit(s) or agreement(s) should be
obtained or executed.
Depending on the owner of the land (private or
public entity), permit(s) or agreement(s) should be
obtained or executed.
For connection with Taipower's onshore
connection system, lease agreement(s) with
Taipower for the switchboard is required.
Harbour lease agreement(s) with port authority is
required for construction and O&M activities.
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In addition to the above, if the NPA has
granted the right to use certain offshore
areas needed by a project to another
government agency/quasi-government
agency prior to the development of the
project, the project company may also need
to apply for a specific usage approval or enter
into an agreement for the use of the relevant
offshore land with such agency.
B. Costs and risk of legal challenges
In principle, under the Taiwan Civil Code,
the term of a lease agreement may not be
longer than 20 years; otherwise, the portion
of a lease term beyond 20 years is invalid.
Consequently, taking into account the time
required for the construction and operation
of an OWF project, since the Template PPA
guarantees Taipower’s purchase of electricity
for 20 years from the initial paralleling date,
a lease agreement of land might not be able
to cover the whole life of operation of the
OWF project.
That being said, it is worth noting that,
where state-owned land would be used,
pursuant to the RED Act, the duration of
usage of state-owned land by renewable
energy electricity generation facilities and
cables to be installed thereon should not be
shorter than the term of the Electricity
Business Licence. Hence, if the term of a
permit/agreement granted/entered into by
the government agency is less than the term
of the Electricity Business Licence, the
project company should have a strong
statutory ground for an extension of the
relevant permit/agreement upon its
expiration.

VII. Other
A. Localisation Commitments
Under the GAC, the project company is
required to make a number of commitments
in respect of local contents, milestones of the
project development and construction and so
on; among which local content commitment
(i.e., the localisation plan) is currently only
applicable to the projects awarded grid
capacity in the selection process for the grid
allocation in 2021 to 2025. Under the GAC,
those project companies which are awarded
capacity in 2021 to 2025 in the selection
process are required to submit their
localisation plans to the Industrial
Development Bureau, the MOEA for review.
Any deviation from the localisation
commitments or any material deviation from
other requirements/commitments under the
GAC requires MOEA’s prior approval.
Non-material changes to the GAC should be
reported for recordation. Failure to comply
with such requirements will trigger damages
payable by the project company, including a
drawing on performance bond, adjustment
of the FiT, liability for damages to the MOEA
or, for certain enumerated breaches,
rescission of the GAC.
Under the GAC, (1) any change of the
promoter(s) of the preparatory office of the
project company; (2) any deviation from the
localization commitments or other changes
deemed material by the MOEA; and (3) any
change of area or installed capacity of the
wind farm due to a force majeure event or an
excusable event, are subject to the approval
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of the MOEA, while any changes to matters
other than those described above only need
to be reported to the MOEA for recordation.
As the GAC is silent on what constitutes a
“material change”, in practice, this issue
would be subject to the MOEA’s discretion
on a case-by-case basis.
So far, the MOEA has not officially
announced whether the Phase III of the
Programme would require localisation
commitments from the developers yet.
B. Fishery Right Compensation
According to the EBRR, an agreement with
the fishermen association in respect of the
fishery right compensation is one of the
requisite documents for the application for
the Construction Permit.
Under Article 6 of the Fisheries Act, any
person to be engaged in the fishery business
in the public waters or non-public waters
adjacent thereto should obtain a fishing
licence issued by the Council of Agriculture,
Executive Yuan (COA). Under the Fisheries
Act, only fishermen associations or fisheries
production co-operatives may apply with the
competent authority for an exclusive fishery
right. Furthermore, any fisherman who is
not a member of a fishermen association or
fisheries production co-operative should
enter into a contract with the fishermen
association or fisheries production cooperative for conducting fishing activities in
the exclusive fishery right of such fishermen
association or fisheries production cooperative.
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As OWF projects may adversely impact
fishery rights, the discussion and settlement
with fishermen around the site is crucial. On
30 November 2016, the COA promulgated
the Standard of the Fishery Right
Compensation regarding Offshore Wind
Farm (離岸式風力發電廠漁業補償基準).
While the Fishery Right Compensation
Standards are not compulsory and have no
binding effect on the parties, such standards
may serve as a reference for the negotiation
between the parties.
In practice, the project company will have to
reach an agreement with the fishermen
association on fishery right compensation
before applying for the EP.
C. The Development Assistance Fund
Pursuant to Article 65 of the EB Act, in
February 2018, the MOEA announced draft
Rules on the Usage, Supervision and
Management of Power Development
Assistance Funds and its initial proposal on
the contributions to the Power Development
Assistance Fund. On 16 April 2019, the Draft
Usage Rules were finalised and announced
by the MOEA (DAF Rules).
According to the DAF Rules, each offshore
wind developer is required to set aside an
amount annually according to a formula
based on the volume of electricity generated
by its project in a separate and dedicated
bank account after it commences commercial
operation. The fund amounts will mainly be
used to promote local community
development and welfare (DAF).
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According to the DAF Rules, the
Development Assistance Fund for offshore
wind projects should be applied as follows:
(i) 70 % of the Development Assistance Fund
to be used as a grant-based fund, of which 15
% to be allocated to local government, 50 %
to the fishermen association and 35 % to the
township (town, city and district) office
where the onshore substation is located and
(ii) 30 % of the Development Assistance
Fund to be used as a project-based fund,
which can be drawn upon application by the
local government, township office, farmers’
association or fishermen’s association of the
city/county/township where the relevant
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facilities (e.g., generation facilities, power
lines/cables and substations) are located.
However, OWF projects are carved out from
the DAF Rules as, according to publicly
available information, the interested parties
in the OWF sector were not able to reach a
consensus on how the DAF was to be
allocated (between local government,
townships and fishery associations).
According to the latest news reports, the
MOEA has indicated a fund contribution rate
of NTD 0.018 per kWh applicable for OWF
projects, yet the final contribution rate is still
pending official announcement.
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I. S
 tate and Future of Offshore Wind
Projects
Vietnam has enormous potential for
developing wind energy projects, having a
coastal line of 3,400 kilometres with an
average wind speed of six metres per second.
As announced by the World Bank in March
2019, the technical potential for fixed and
floating offshore wind in Vietnam is 309
GW.1
As of today, the first and only operating
nearshore wind farm in Vietnam is the 99
MW wind power project in Bac Lieu province
of the Mekong Delta region developed by a
domestic investor.
However, there is growing industry appetite
to develop offshore wind power in Vietnam.
Recently, a foreign offshore wind developer
was granted a site survey licence2 for the Ke
Ga Cape offshore wind power project. This
project will have a total capacity of 3,400
MW and is to be developed offshore in the
Binh Thuan province, 20 to 50 km off the
coast.
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by 2030. If achieved, such targets would
account for 0.8 % of the total power
generation capacity in 2020, 1 % in 2025 and
2.1 % in 2030. However, the Revised PDMP
VII does not contain specific goals on how
many MW should be operative and by when
with respect to offshore wind power projects.
On the other hand, the Renewable Energy
Development Strategy 2016 to 2030 states
that Vietnam will continue to promote
onshore wind energy until 2030 and,
subsequently, assess the potential for
offshore wind energy.
As of the end of 2018, 4,800 MW of wind
power was included in the Revised PMDP
VII with an additional 7,400 MW proposed.
Investors are waiting to see how the
Government defines its renewable ambitions
with new targets in the Power Development
Master Plan VIII which is anticipated to be
issued soon.3

According to the Revised Power
Development Master Plan VII (Revised
PDMP VII) issued by the Prime Minister in
2016, the Government aims to increase
energy generated by wind power (regardless
of onshore or offshore projects). The
Government has targets to reach 800 MW
by 2020, 2,000 MW by 2025 and 6,000 MW
1
2
3

https://www.worldbank.org/en/news/press-release/2019/03/06/new-program-to-accelerate-expansion-of-offshore-wind-power-indeveloping-countries
https://www.offshorewind.biz/2019/06/14/3-4gw-vietnamese-offshore-wind-project-granted-survey-licence/
http://ieefa.org/wp-content/uploads/2019/09/Vietnam-Solar-FiT-Program-Delivers_September-2019.pdf
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II.The Offshore Wind Promotion
System
In respect of offshore wind power projects,
there is no particular promotion system at
the moment except that the feed-in tariff is
slightly higher than that for onshore projects
due to the higher associated costs of
development, construction and operation.
The tariff is currently set at VND 1,928 per
kWh (or 8.5 US cts per kWh) for onshore
projects and VND 2,223 per kWh (or 9.8 US
cts per kWh) for offshore projects. However,
such tariff will only apply to projects which
are “partially or fully operational” before
1 November 2021. This deadline is a critical
issue for large-scale offshore wind power
projects.
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Other than the incentive on tariff, offshore
wind power projects will generally enjoy the
investment incentives applicable to wind
projects, including:
1. C
 orporate income tax preferences –
Income from new investment projects will
be subject to corporate income tax at the
rate of 10 % for the first 15 years.4 By
comparison, the lowest corporate income
tax rate available to regular companies is
20 %.5
2. I mport duty preferences – There is an
exemption from import duty in respect of
goods imported in order to construct or
form fixed assets, such as raw materials,
manufactured materials and other
components.
Current wind power regulations do not
provide exclusivity of a marine space to an
investor for the purpose of conducting a site
survey for a potential offshore wind power
project. As a technical legal matter, a specific
site for developing and operating offshore
facilities of a project can only be fully secured
upon obtaining a marine space assignment
decision from the competent State body as
further described in VI.A. below.

4
5

Article 15, Decree No. 218/2013/ND-CP dated 26 December 2013 of the Prime Minister detailing and guiding the implementation of the
Law on Corporate Income Tax (as amended)
Article 13.3, Law No. 32/2013/QH13 adopted by the National Assembly on 19 June 2013 on the amendments to the Law on Corporate
Income Tax
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III. P
 ublic Law and Regulatory
Permits
A. Spatial planning at sea
The Ministry of Natural Resources and
Environment (MONRE) has been delegated
by the Government to prepare a national
marine space plan. A draft plan is currently
under consideration but there is no
indicative timeline on when such plan will be
completed. Further, the proposed draft plan
is not publicly available.
It is a requirement under the Law on
Planning 2017 that any national sectoral
master plan must conform to the national
overall master plan, national marine space
master plan or national land use master
plan. In summary, the national marine space
master plan will determine functional zoning
and arrange, allocate and organize the space
of sectors and fields in coastal areas, on
islands and archipelagos, and in marine and
air space under Vietnam’s sovereignty,
sovereign rights and jurisdiction.
B. Regulatory permits required for the
construction and operation of the
offshore wind farm and the onshore
grid connection
There are a number of key permits and
authorisations required to develop an
offshore wind project in Vietnam.
First, if the offshore wind project was not
originally included in the power
development master plan, the investor must
obtain an approval from the Ministry of
Industry and Trade (MIT) or the Prime
Minister for the project to be supplemented
into such plan.
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Secondly, an investor, depending on the
characteristics and investment capital of the
project, must obtain an in-principle
investment approval from either the
National Assembly, the Prime Minister or
the provincial People’s Committee. Such
approval will include, among other things,
the investor, objectives, capacity, investment
capital and term of the project.
Thirdly, a foreign investor, alone or with a
Vietnamese partner, must obtain an
investment registration certificate from the
provincial Department of Planning and
Investment, which evidences the authorities’
approval of the foreign investment project.
Fourthly, the law requires an enterprise
registration certificate to be obtained by the
project company after issuance of the
investment registration certificate. This
document constitutes the project company’s
incorporation document and is also issued
by the provincial Department of Planning
and Investment. Unlike the investment
registration certificate (which involves some
assessment of the foreign investor’s
“investment project” by the authorities), the
enterprise registration certificate is typically
granted without delay.
The project company of an offshore wind
power project would also need to obtain,
among other things, the following:
1. A marine space assignment decision from
the competent State body (as set out below in
VI.A.) with respect to the marine space for
the construction and operation of the OWF.
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2. A
 land lease decision and certificate of
land use rights with respect to the onshore
land from the relevant provincial People’s
Committee for the construction and
operation of onshore grid connection.
3.	An approval of the environment impact
assessment report from MONRE (for
projects which must obtain in-principle
investment approval from the National
Assembly, the Government or the Prime
Minister) or the relevant provincial
People’s Committee.
4.	A construction permit from the provincial
Department of Construction.
5.	An electricity operating licence from MIT
(for electricity generation of large plants,
with special socio-economic, national
defence and security importance;
electricity transmission activities) or the
Electricity Regulatory Authority.
The project company will need to sign the
PPA with Vietnam Electricity (EVN) and the
grid-connection agreement with the power
distribution company (if connected to the
power distribution system) or the power
transmission company (if connected to the
power transmission system) under EVN.
In general, the above permits are binding
from their issuance date, unless the permit
clearly provides for a different effective date.

IV. Offtake issues
A. Offtake, remuneration and tariff
scheme
Under the PPA template, EVN has an offtake
obligation to purchase all on-grid wind
power produced for a period of 20 years
from the date of commencement of
commercial operation of the plant
(provisions are included by which this terms
may be extended). The current fixed
electricity tariff for offshore wind projects is
VND 2,223 per kWh (or 9.8 US cts per kWh).
This tariff applies to projects which are
“partially or fully operational” before
1 November 2021, and is adjusted in line
with the VND/USD exchange rate so as to
protect offshore wind power developers
from the depreciation of VND.
It should be noted that there is no “take or
pay” commitment under the PPA.
B. Consequences of a project delay
Under the PPA template, in the event that
the commercial operation date is delayed,
the seller must inform the buyer of the
revised COD at least six to 12 months prior to
the estimated COD. The buyer may not
refuse to accept the revised COD without
legitimate reason.
The seller will be in breach of the terms of
the PPA if it fails to achieve COD within
three months of the date of the estimated
COD (except for force majeure events,
change of COD as mentioned above or
approval by the competent authority for
extension of the project schedule). In such

Offshore Wind Worldwide 2020

case, the seller is liable for damages to the
buyer, including actual and direct loss
suffered and the direct benefits lost due to
the breach. If the breach cannot be resolved,
the buyer has the right to terminate the PPA.
C. Examples of actual and future
tariffs
As mentioned above, the current feed in
tariff for offshore wind power projects is not
determined by auctions but is governed
under the wind regulations. The current
tariff applies to projects which are “partially
or fully operational” before 1 November
2021, and is adjusted in line with the VND/
USD exchange rate. Although investors will
prefer the Government to issue another
feed-in tariff mechanism (such as the one
under the new draft solar regulations) after
the deadline, an auction scheme might be
implemented instead.
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V. Grid and Grid Connection
A. Planning and construction of the
grid connection system
Currently, a connection point between the
wind power project to the national power
grid must be agreed between the seller and
the buyer. However, the seller must be
responsible for investing, operating and
maintaining the transmission lines and
step-up transformer stations (if any) from its
power plant to the connection point to the
national power grid which currently exists
and is the nearest in accordance with the
provincial planning on power development.
Depending on the level of connected voltage,
the power distribution company or the
power transmission company under EVN is
responsible for investing in power
transmission lines from the connection point
to the national power grid in accordance with
the approved planning of power
development.
If the connection point belongs to a new
power grid project which has not yet been
completed, the seller must agree with the
buyer in order to synchronise the progress of
the wind power project and the power grid
development project. If the seller and the
buyer cannot agree on the connection point,
the seller must make a submission to MIT to
consider and decide upon the best solution.
B.Responsibility for the cost of the
grid connection system
The seller is responsible for the construction
costs of the power transmission lines and
step-up transformer stations (if any) from its
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power plant to the connection point.
The power distribution company or the
power transmission company under EVN is
responsible for the construction costs of the
power transmission lines from the
connection point to the national power grid.
C. Consequences of delays and
disruptions of the grid connection
system
There is no remedy under the current wind
power regulations or the PPA template to
protect the OWF owner against delays and
disruptions relating to the grid connection.
D. Onshore grid congestions,
prioritisation of renewable energy
resources and compensation
mechanisms
Concerns have been raised as to the potential
overloading of the power transmission
system. This is particularly so in regions with
high solar irradiance where large number of
solar projects are to be connected to the grid.
Therefore, there will be a risk if an OWF has
a connection point in these regions. There is
no safeguard such as compensation payable
to the seller in case of being forced to curtail
production to prevent overloading of the
transmission grid. Further, there is no
priority in purchasing of energy from
renewable sources over conventional
sources.

VI. Real Estate
A. Rights over land to be secured
For the feasibility study of the project, the
offshore wind developer must obtain a site
survey licence from the competent State
body.
For the construction of the offshore turbines
and operation of the OWF, the project
company, once established in Vietnam by the
foreign investor, needs to obtain a marine
space assignment decision from the
competent State body.
The competent State body is:
1. 	The Prime Minister with respect to
investment projects which are subject to
approval by the National Assembly, the
Government or the Prime Minister.
2.	MONRE with respect to the marine space
outside three-nm sea regions, the interregional sea areas.
3.	The People’s Committee of coastal
provinces with respect to the marine space
within the scope of the three-nm-sea
regions.
For the construction and operation of
onshore facilities (for example,
transformers), the project company needs to
obtain a land lease decision with respect to
onshore land from the relevant provincial
People’s Committee.
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B. Costs and risk of legal challenges
The main costs to secure the land use rights
and marine space use rights are land rents
(for onshore) and marine space use fees (for
nearshore and offshore) to be paid to the
relevant State authority (i.e., the local
People’s Committee or the Vietnam
Administration of Seas and Islands). Such
costs will be determined depending on the
location of the project.
In addition, the project company may have
to compensate individual land users for land
clearance and any other associated fees.
Once the project company has obtained the
land lease decision and certificate of land use
rights (for onshore) and the marine space
assignment decision (for offshore) and has
paid the related fees to the State authority, it
is reasonably well protected and secured
during the operation of the project. In case of
nationalisation or revocation of land use
rights or marine space use rights for national
security reasons, the investors will be
compensated by the Government.
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VII. Other
The current wind regulations do not set out
any other special permitting/investment
permit requirements for offshore wind
projects. There are currently no foreign
ownership restrictions in the renewable
power sector. Offshore wind projects are
developed by local and foreign electricity
generation companies based on the generally
applicable Law on Investment, the
regulations applicable for project licensing
and the mandatory PPA, which is based on a
statutory template attached to the wind
regulations. There are a few noteworthy
bankability challenges related to the
non-negotiable PPA. In particular, there
does not appear to be lender step-in rights in
the PPA template. It should also be noted
that, for offshore projects, once assigned a
given marine space, the individual or
organisation that is the assignee cannot
transfer the right to use that marine space to
other individuals or organisations.6 This may
be problematic for lenders step-in rights.

6
7
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The south-eastern region of Vietnam has the
highest wind speeds in the world and the
seabed along the same coast is relatively
shallow and consistent.7 Therefore, this
coastline is a high potential zone for offshore
wind energy. However, there are a number of
oil and gas platforms in this area which could
prove to be a major obstacle to the
development of offshore wind power
projects.
Since the developers and sellers have to bear
the costs and risks associated with the grid
connection, it would be even more onerous
to develop offshore wind energy further away
from the coastline as it requires more capital
investment in terms of logistics and grid
connection.
Furthermore, due to the country’s
inexperience with offshore wind, there are
currently no specific regulations which serve
to mitigate potential project risks such as
damage to infrastructure (e.g., subsea
transmission cables) and natural disasters.

Article 12.2(a) of Decree No. 51/2014/ND-CP dated 21 May 2014 of the Government on the assignment of specific sea areas to
organisations and individuals for marine resource exploitation and use
https://www.evwind.es/2017/07/13/vietnam-has-large-wind-power-potential/60444
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Top 5 facts aubout ...

Non-profit
organisation
founded in 2018

Focus
100%
offshore wind

Global setup
offices in Hamburg
and Singapore

20 global
member
organisations

Core activities
1. Networking & Events
2. Information & Reports
3. NGO & Government Adivsory

World Forum Offshore Wind (WFO) is the
world’s first organisation 100% dedicated to
fostering the global growth of offshore wind
energy.

World Forum Offshore Wind e.V.
Gunnar Herzig | Managing Director
Phone +49 40 611 991 25
Mobile +49 162 639 67 14

WFO’s international members represent the
complete offshore wind value chain
including utilities, manufacturers, service
firms and other non-profit organisations.

gunnar.herzig@wfo-global.org
Twitter: @WFO_global
LinkedIn: World Forum Offshore Wind e.V.
www.wfo-global.org
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